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The Honorable Edmund Muskie, Chairman

Senate Subcommittee on Environmental Pollution
Room 4204, Dirksen Senate Office Building
Washington, D. C. 20510

Dear Senator iuskie:

Enclosad is a written statement outlining the position of the
State of Montana on the 404 permit program under Section 404 of the
Federal Water Pollution Control Act Amendments of 1972. Please enter the
statement as a part of the record of your Subcommittee hearings on amend-
ments to P.L. 92-500.

Best regards.

Sincerely,

THOMAS L. JUDGE
Governor

Enclosure
cc: Senator Lee Metcalf
Senator John Melcher

Representative Max Baucus
Representative Ron Marlenee

bc: Mr. John Orth
Lieutenant Governor Ted Schwinden
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POSITION OF STATE OF MONTANA

THOMAS L. JUDGE, GOVERNOR

Since its court-ordered inception in March 1975, the 404 permit
program administered by the Corps of Engineers has been consistently and
vigoroﬁs]y opposed by the State of Montana. As Governor, I have sub-
mitted testimony requesting repeal or amendment of the law which esta-
blished the program, and written to our Congressional delegation accord-
ingly. The Legislature of Montana passed a resolution (HJR 43) during
its 1977 session advocating‘repeal of the law (copy attached). In
addition, the 404 program has received widespread and unified opposition
from all Western states through the Western States Water Council, the 01d
West Regional Commission, and many other organizations representing the
state governments in the West. 1In spite of this opposition, the program
continues without change.

Mandated under Section 404 of the Federal Water Pollution Control
Act Amendments of 1972 (P.L. 92-500), the 404 permit program is without
doubt one of the most wasteful and bureaucratic programs ever perpetrated
upon the people of this nation. Not only does implementation of the law
require the administration of a program which is impossible to efficiently
administer, but it requires thousands of farmers, ranchers, and ordinary
citizens to obtain dredge and fill permits for inconsequential projects
after waiting several months for government action. Above all, the
program duplicates programs already administered locally or at the state
government level, especially in Montana.

Our state is recognized as one of the most progressive in environ-

mental controls. Many of our laws, which I have strongly supported and
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recommended, such as the Montana Major Facility Siting Act and the Mined
Land Reclamation Act, are considered to be the toughest in the nation.
To the 404 program’s purpose - to preserve the environment, particularly
water quality - we do not object; to its duplication of existing state
laws and its abundance of bureaucratic red tape, we do.

tiontana currently administers a nuiber of Taws, most of them
recently enacted, which regulate dredge-and-fill operations in the state.
The most notable of these is the Natural Streambed and Land Preservation
Act of 1975 (Section 26-1510 et seq., R.C.M. 1947). This law, adminis-
tered locally by our 59 conservation districts, has been quite successful.
The streams in Montana are now being protected from unwise disturbance,
and the red tape is kept to a minimum. Action on'app1ications for projects
including the streambad can be obtained at a local level in a few weeks,
rather than in several months from the Corps in the 404 program. The
Montana law covers exactly the same project covered under the Section 404
program, a fact the Corps recently recognized by issuing a general permit
for riprap projects in Mbntana. |

Other laws, such as the Montana Water Use Act, the State Water
Pollution Control Act, the Floodplain Management and Regulation Act, the
Lakeshore Protection Act, and the Open Cut Mining Act, also regulate dredge
and fill activities in certain cases. There is not dredge ahd fill acti-
vity coverad by the 404 program that is not also covered under Montana
stafe Tawvi.

We oppose federal intrusion into areas of resource management
which are best left to the states and local governments. The 404 program
is an example of such unwarranted intrusion. Therefore, I strongly urge
that Congress either repeal the program or amend the law to allow the

states to administer their own laws without hindrance {rom the federal
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government. H.R. 3199, S. 597, and S. 331, introduced this session in

Congress, would accomplish that purpose.



Fobruary 31, 1977

[IOUSE JOINT RIS SOLUTION ¥5. 43

I1:TRODUCED BY I'ADRIGA, cOIRQY, MBYER, Kil P,
ELLISOH, -O'KEINFHE, SLVE 50N, BURKEYL, WYiT R, MARKS

=08
DAY, PORTER, TLDA, BRoND, %, NATHE, SEIFERT

e

cary 28, 1877 - eF ‘ Introduced and referred to

Committce on Judiciary.
Co'mwtcc~ recomuend bhill -do
pass-. <3>LL adoptcd.

. Fcbruary 12,71977 i © . Printed and placpi on members’ .
L s desks. : :
Felruary 15, 1977 o -~ Sccornd realding, do pass.

 February 16, 1977 Concidared correctly cngro scd.

7]
»

February 17, 1977 o < phird reading, passcd.
< : : - 4 - ran

"r'btgu to sccond house.

s IN THE SEMATE ~— ~ % o S

T,

Introduced and roeferred to
Cormiittee on Agriculture,
= o : “ . Livaestock and Irllga ion.

= CRaEIT I T . 4-:.'

February 26, 1977 ' ommittee yecommand bill be

el AR i IR PEC concurred in. RoporL admy chd

e L

h 3, 1977 ' , u”bonﬁ Ickl‘ng, b“ Con;ullc in.

TEy 8

varch 5, 1977 7 7 - Thixrd rcading,'bc,concur‘ed fons
IN THE HOUSE c TR Ty i _
barch 5, 1977 "perurned Lron ocono hon,c.

Bill concurro; in. &

tiareh 7, 1977 s v , , Scnt to on1o]]1na

2% B, - ; ,Renortca corrcct] Tonrolled.
> )




L~
W

$JR 0nhis
;
= >
T. 3 LU Pt E R 8 R o - = vim pumat 42 ' —i o i RS T = ArcpuirermatTa Tl -
A Jolil poSLuTTON. G- TiHE SEAL AMD Tiiz Hondsre O acrpars el TATIVES

oF T T STATE O BOHTAUA URSTIi pITEAL CF SECTION 404 G . ThHE

IHEREAS 2 ST tien 43% of tha Federal Hoter poliuticn Control

y =

Act (Public Loy 9z—-500) 15 ai uncoastituticnal dolegation O

HHERELSs S=ciion 456 violatas ths traditionol’ separation of

military and :civitian Caparim=nise. uarcoscnably conferiing
civilian authority on tho United STt sni ;
HAEREASe The United -States not @ suiumble 67

pra:iicabﬁ? bodv for .con

pouETS; regulatery pousnrs = are’ traﬁition;le confFerrad - on
nqiLE]Etary _executivc SITNCIESY for s;c:??id miliary
fun:tibns; an3 g - < - 5
5 HHEREAS: Section 404 cnccnstitutionally ccafers’ jurisdictich
upon}_the army - for 81l saters of tha United Siatase not meraly
“navigable wutarsy thus viclating ol e tradit?una?-gCOm“t?Lutianxl
. ) ok e d ;

guecrrins of statats rights DTCSUSS ponnavigahle wolars are ouLsTdn

Li.e @arcs O inrerstate  colaerce end within th2 Sroeaq of stano
juris.’icticﬁ; St
LS DAY Socticn 444 gould Ccovzy roesidanti '"propcrtyyi and

earcugh excapLionse oven covoer titularly exemntad Farmlondsy uhaion

is O Grost viotlation of th2 police and public naalih and saroiy
Jurisdiciion of the sthlaots : : .




% 2
At
S ]
2
&

=N
Ly
cC

7
‘ansana

diy

\
-

i

¥

O

~

4 4

-

=

i

~—

A
.

iy
ot
w.)

(8

19}

.
" I.I\

4

)

o]
-

-

-

<

|
M
|




COHIX CUNS

5=
I horzby certify that he
in jstht ressiution
Tanted Ta vho MHousDe
/-
/ s r
. Lt i\/w-‘/g»« ~ N
r of tE‘r:/I)!_Ju i
e . v - 2/~ )
Signed this 2% &2y
- 02: _:2/_,':2_/__’.’.~ _:_.-_;_._.1 :' -i —{ [




